_tlonal rlghts of the owner oi the propertye

F7

Merch 21, 1945LA“A./ émgggARy |

- Hone Ga. s Baker ,‘qﬂ&ﬂ ﬂnﬂﬁ 53":,’
Iiouse of lepresentatives B : ,ﬂi. EHA[

Phoenix, A r 1 zonae

- Dear Sirs

In c¢ompllance vwilth your roqusst of the 13th inst., for an
opinicn on the- constitutionality of louse Blll Noe £86, Chapter:

15, of the Sosslen Lavie of 1945, relating to unclaimed moncy or
property in thie hnnds of publie officlals: ’ '

So far aa the form and style of the act, on the face of the
act 14s0lf 1is concerned, it eppssrs constitutionsle liovever, tho
difficulty under the provislons of the act arisss vhen &n officer
of the State dlsposes of propsriy thut belongs to anothere The .

‘quostion then ariscs whether there 1s sufflelent authority in an

edulnistrative ofilecer to deterwine tis facts and disposc ol the
property under tho act without violating the Indlvidual constitu~

' Apparently the act was drafied to sccomodate the convenleucs
of the State whieh has an inereasling quantity of property, soods,
end menzy belonsing to others gathored from cexhiblts In evldence

-lost in unclalmed property, togsther with gawbling devices.

Fundanentally, the drafters of the constitution wero more
concaernal vith the rightas of the individual and the protection of
bls freedon and property interests than in the convenlence of the
Staloe  Unusual safepuards wore written into the fundansntal law
that propsrty could not ve disposed oi without soms notlce, sowus .

~form of procedure or hearinge.

The onoe exceptlon thst the courts have made 1ls 1n allovilng -
the State to destroy property ssized for its unlawful use is
ganbling equipment, Our Suproms Court, however, has held that
until ths Leslslature authorized tho destruction ol %ambIQng_
property, there was no inhorent pover in tno courts to order
destruction. ‘The Supreme Court, in 1935, however, held that
although there wvius no inherent pover to destroy senbling equip=-.

ment, 1t was contrury to public poliey to return it to its owner.

It was ovor ten years ago that it was suggested in that deelslon
that the Lsglslsture should make some authorization for the dis=-

possl of property.

Chapter 15 is contradletory In providing that property used
for guming purposes shall not be sold and then providing that no
property shall be dlsposed of untll it 1s offered for sale and
falls to sell. No administrative officer can road and understand
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. of money,
~six monthae -
~“-dicated that msrely the lapas of tine within which an ownsr o
: “failed}toiaasart”hra~ownership’would not justify conversion of
- bis.propertye. B - : B

Hone Ge N Baker

“Harch 2Ly 2946
~ Page Tvo :

_ tﬁis71angﬁé§g§:.Itfﬁaé'beeﬁwéettled by our Sﬁpfems'C6urt'tﬁat:'-

gowing devicos cannot be destroyed until there 1g o-lav thal. .
. authorizos 1%, No particular notice nor time to hold ths egulp-
: mcnt”Bérbré:ééﬁtfubﬁicﬁ”iﬁ”brderéd i3 noscessaryes Ll

‘ZAOHcha;oth@rxh&nﬁu_Chapt@rin,authQrizeq]tna'gpnvqpsggn’_'
r olther proporiy, after boing heold -for o -period of
ohe Suprens Court in 60 Ariz. 158 thoroughly in<.

E-f'ihaxéourts{have‘inﬂiCétéd,”throughra”long 1ino of docisions,

_thet the proper mothod for ‘the State to uso for the destruction
“of property uvnlawfully used, or other properby-in the hends -of
 theState, is through a libel proceedinge Chapter 15 sots wup no
omachinery, procedure,;orﬁptneramethod'tofpro§OCt”£héfa&niﬁiSﬁ§ﬁn
‘tive offlcer from an actlon of damages by the lawful owner of

~ tho propertye UEe '

This sdmagact wasxthepaﬁbjebt;ofran opinlon by the County

"Attbrney;of Maricopa County rendered Auguat 8, 1945 In that
- opin&onithevqonnty-ofgicars:were.advised~ofrtheir personal
f1Iihbil;;g’if?thoy undertook¢to act under the provisions of-

x

" Chapter s

‘wefifgﬁéf'thE'obinioﬁ-thaﬁ?the5ad$ice~of.tha.gdricépaf

" County Attornsy was corrects .

Very truly yours,

. JOoHN L. SULLIVAN -
" Attorney-Genaral -




March 21, 1946

Hone G VN. B%ker ; | . LAW Ll%RAR’Y

Hovse of Representatives

EEITINT R ATOORRY GEAERAL

Desr Sir:

In compliance with your request of the 13th inst., for an
opinion on the constitutionallity of House Bill Fo. 56, Chapter
15, of the Sosglon Lows of 1946, relating to unclaimed money or

“pererty.in'ﬁhQ handsg of publiC‘officials:

So far as the form snd style of the act, on thz face of tho
sct itself is concerned, it appears constitutional, However, the

difficulty under the provisions of the act arises when an officer

of the State disposes of proporty that belongs to another, - The
question then arises whether thore 1s sufficlent authority in an

. gdministrative officer to determine the facts and dispose of the

property under the act without violating the individual constitu-

tional rights of the owner of the propertye.

Apparontly the act was drafted to. accomodate the convenience
of the State which has a&n increasing quentity of property, goods,
and money belonging to others gathered from exhiblts in evidence
lost in unclaimed property, together with gambling devices, .

Fundamentally, the drafters of the constitution were more
concernod with the rights of the individual and the protection of
his freedom and property interosts than in the convenlence of the
States Unusual safeguards were written into the fundamsentel law

that property could not be disposed of without some notice, somne
form of procedure or hearing. -

The ono oxception that the courts have made 1is in allowing
the State to destroy property seilzed for its unlawful use is
gambllng equipment., Our Supreme Court, however, has held that
until the Legislature authorlzed the destrpction of %ambling
propexrty, there vas no inherent power in the courts to order
destruction. The Supreme - Court, in 1935, however, held that
althously there was no inherent power. to destroy gambling equip-.
ment, it was contrary to public pollcy to return it to its ovmere.
It was over ten years ago that it was suggosted in that decislon
that the Leglslature should make some guthorization for the dis=~
posal of property. ‘ ' .

Chapter 15 1s contradictory in providing that property used
for genlng purposes shall not be sold and then providing that no
property shall be disposed of until it 1s offered for sale and
fails to sell. No eadministrative offlcer can read and understand
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tnts Tangusges Tt hos been'sobtlod by our Suprome Court that

gaming devices cannot be destroyed untild there is a law: thet.
suthorizes it, No particular noti¢eé nor time to hold the equip=-

- mievit “Befors’ destriiction 1s¥ordered 1s necossarye:

Oon the other hand, Chapter 15 authorizes the convorsion -
of'money,'orjothervproporﬁyfwafter*beinﬁ*heid«foraa‘periodiof‘
‘8ix months. . The Supreric Court in 60 Ar %+ 158 thoroughly in-
‘dicated that merely the lapse of time within vhich an owner
failed to assort hls ownership would not justify conversion of -
his property. : . B : R P

, " The courts. have indicated, through a long line of decislons,
that'theiprOper,method:forﬁthefstateito-use for the destruction ..
‘of property unlawfully used, or other property-in the hands of
theState, 1z through a libel proceecdings . Chapter 15 sets up no

‘machinery, procedure, or other method to protect tho administra-

tive officer from an action of damages by the lawful owmer of

~ thQ;property.

Hmwb19¢samé;actwwaa;the*subject_bf”an,obin%Qnibyufbe County

Attorney of Maricopa County rendered August 8, 1945, In that
opinion the]county;offiéérsfwerg.advisgd,ofvthain personal -
1iability 4f they undertook to act under-the provisions of
Chapter 1S, - e , ; : ,

We are of thegopihion'th#t'the"éd#iée of the Maricopa
County AtborneywwaS'correct.‘ ‘ ' B

[

V@rjktruly yours ,
 JOUN L. SULLIVAN
Attorney General . -

kJLS:jm
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